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Availability of Hearing Aids Under IDEA Part C and Part B
I. 
General Assistive Technology Requirements Under the Idea

A. 
Technology-Related Assistance for Individuals with Disabilities Act of 1988


Interest in AT grew with the passage of the Technology-Related Assistance for Individuals with Disabilities Act of 1988 (Tech Act).
  The Tech Act defined both AT “devices” and “services.”  In 1998, Congress re-authorized this legislation as the Assistive Technology Act of 1998.

The term “assistive technology device” means any item, piece of equipment, or product system, whether acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve functional capabilities of individuals with disabilities.

The term “assistive technology service” means any service that directly assists an individual with a disability in the selection, acquisition, or use of an assistive technology device.  Such term includes–

(A) the evaluation ..., including a functional evaluation of the individual in the individual's customary environment;

(B) purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices ...;

(C) selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing of assistive technology devices;

(D) coordinating and using other therapies, interventions, or services with assistive technology devices ...;

(E) training or technical assistance for an individual with disabilities, or, where appropriate, the family members ...;  and

(F) training or technical assistance for professionals ... substantially involved in the major life functions of individuals with disabilities.


The legislative history to the Tech Act indicates the broad range of AT devices that were contemplated:

The Committee includes this broad definition to provide maximum flexibility to enable States to address the varying needs of individuals of all ages with all categories of disabilities and to make it clear that simple adaptations to equipment are included under the definition as are low and high technology items and software.

B. 
The IDEA Amendments of 1990


The definitions of AT devices and services were added to the IDEA by the Education of the Handicapped Act Amendments of 1990.
  This statute adopted, virtually verbatim, the definitions of AT devices and services from the Tech Act.


The legislative history underscored Congress’ view of the role AT could play in the education of students with disabilities.  Congress noted that advances in AT have provided new opportunities for students with disabilities to participate in educational programs.  For many, the provision of AT “will redefine an ‘appropriate placement in the least restrictive environment’ and allow greater independence and productivity.”
  AT was added in order:

(1) to clarify the broad range of assistive technology devices and related services that are available, and (2) to increase the awareness of assistive technology as an important component of meeting the special education and related service needs of many students with disabilities, and thus enable them to participate in, and benefit from, educational programs.

C. 
IDEA ‘97


With the passage of IDEA ‘97, Congress again emphasized AT.  The need for AT must now be considered for all students when developing the IEP.
  The comments to the regulations make it clear that it is “mandatory for the IEP team to consider each child’s AT needs.”  In doing so, however, the school is not required to document in writing its consideration of AT for each student.


The comments to the 1999 regulations also make it clear that AT encompasses the individual student’s own personal needs for AT, such as “electronic notetakers, cassette recorders, etc.,” as well as access to AT devices used by all students.  If a student needs accommodations to use an AT device used by all students, the school “must ensure that the necessary accommodation is provided.”

D. 
IDEA ‘04


On December 3, 2004, Congress passed the Individuals with Disabilities Education Improvement Act (IDEIA) (IDEA ‘04).   The U.S. Department of Education is in the process of drafting implementing regulations.  Draft regulations were published on June 21, 2005, and the public had until September 6, 2005 to provide written comments.
  In the interim, the 1999 regulations, published in response to IDEA ‘97, remain in effect except for instances when the changes to the statute render the regulations void.


AT devices and services continue to play a very important role in the education of students with disabilities.  In fact, the preamble to IDEA 04 notes that “almost 30 years of research and experience has demonstrated that the education of children with disabilities can be made more effective by ... supporting the development and use of technology, including [AT] devices and [AT] services, to maximize accessibility for children with disabilities.

II. 
IDEA, Part C
A. 
General standards


Under Part C, early intervention services are to be provided to infants or toddlers (birth through 2) with disabilities to meet their “developmental needs” in one or more of the following areas: “(1) physical development; (2) cognitive development; (3) communication development; (4) social or emotional development; or (5) adaptive development.
  The phrase “developmental needs” is very broad and for a child with a hearing loss, provision of hearing aids could very well aid in all of these areas of development (assuming that physical development includes improved hearing).


Available services include, among others, speech-language pathology and audiology services, and AT devices and services.
  The definitions of AT devices and services, as well as the definition of related services, are exactly the same as the definitions under Part B.
  Therefore, hearing aids would be available under Part C to the same extent as under Part B.

B. 
Personally Prescribed Devices

1. 
Part B (School Age)


Historically, the U.S. Department of Education has ruled that Districts are not required to provide a personal device which a student would require whether or not in school.  However, because the definition of AT device does not include this limitation, the Department changed its position.  It stated that a hearing aid is covered under the definition of “AT device.”  Therefore, if the child requires a hearing aid in order to receive a FAPE, the District must provide it at no cost to the child or parents.
  Similarly, if a student requires eyeglasses in order to receive a FAPE, the District must provide the eyeglasses at no cost to the parents.
  The same analysis would apply to a pulmonary nebulizer.
  The comments to the 1999 regulations confirm this position.

2. 
Mapping of a Cochlear Implant


The court in Stratham Sch. Dist. v. Beth & David P.,
 held that programming the speech processor, called "mapping," following a cochlear implant, was a related service under the IDEA.  The court found that mapping services fit within the related services definition of audiological services.  It also found that mapping was required for the student to enable  him to have meaningful access to his education.  Although the decision did not mention AT, there is no question that mapping the cochlear implant would also fit within the definition of an AT service.


IDEA ‘04 has sought to undercut this decision.  Both the definition of related services and the definition of AT devices have been changed by adding this exclusion:  "a medical device that is surgically implanted, or the replacement of such device."
  A cochlear implant is an example of a "surgically implanted" device.  Because an AT service can only be for an AT device, it would no longer be possible to argue that the mapping would be covered as an AT service.  However, nothing in the language of IDEA ‘04 itself would preclude mapping as a related service, as the court held in Beth and David P.  Nevertheless, the proposed regulations seek to do just that.

3. 
Application to Hearing Aids Under Part C


How, then, would all of this play out under Part C?  First, since OSEP has taken the position that hearing aids are covered under Part B, based on the definition of AT device, they would be covered under Part C as well.


The closest OSEP policy letter under Part C (which at the time was called Part H) did not directly answer this question.  It noted that AT devices and audiology were covered services as long as they were required to meet the developmental needs of the child.  However, in the case before it, the State had purchased the hearing aids under another program.  OSEP noted that this was consistent with the requirements of Part C as it is a payor of last resort.  But, OSEP never directly answered the question of whether they were covered under Part C.
  Nevertheless, as noted above, OSEP has directly answered this question under Part B and the same analysis would apply to Part C.


Second, there is nothing in IDEA ‘04 which would change this analysis.  As noted above, the definitions of both AT devices and related services were amended to explicitly exclude “a medical device that is surgically implanted.”  This would definitely apply to cochlear implants.  However, even if it was conceded that a hearing aid is a “medical device” (the same device can be characterized as a number of different things), from what I understand, they are not “surgically implanted.”  Therefore, this IDEA ‘04 restriction would not apply and hearing aids would continue to be covered by both Part B and Part C.  Finally, to be valid, any regulations implementing IDEA ‘04 must be consistent with the language of the statute.

	�P.L. 100-407, 102 Stat. 1044, former 29 U.S.C. §§ 2201 et seq.


	�29 U.S.C. §§ 3001 et seq.


	�Id. § 3002(2).


	�Id. § 2202(3).


	�Senate Report No. 100-438, 1988 U.S. Code Cong. & Admin. News, p. 1405 (emphasis added).


	�P.L. 101-476, 104 Stat. 1103.


	�House Report No. 101-544, 1990 U.S. Code Cong. & Admin. News, p. 1730.


	�Id., p. 1731 (emphasis added).


	�20 U.S.C. § 1414(d)(3)(B)(v) (emphasis added).


	�64 Fed. Reg. 12590-91.


	�Id., p. 12540.


	�70 Fed. Reg. 35782.


	�20 U.S.C. § 1400(c)(5)(H) (emphasis added).


	�20 U.S.C. § 1432(4)(C).


	�Id. § 1432(4)(C)(iii) & (xiii).


	�Id. § 1401(1), (2) & (26).


	�OSEP Policy Letter to P. Seiler, 20 IDELR 1216 (11/19/93); OSEP Policy Letter to J. Galloway, 22 IDELR 373 (12/22/94).


	�OSEP Policy Letter to T. Bachus, 22 IDELR 629 (1/13/95).


	�See OSEP Policy Letter to Anonymous, 24 IDELR 388 (1/23/96).


	�64 Fed. Reg. 12540.


	�2003 WL 260728, 38 IDELR 121 (D.N.H. 2003).


	�20 U.S.C. §1401(26)(B) (related service); Id. at § 1401(1)(B) (AT device).


	�Proposed 34 C.F.R. § 300.34(b), 70 Fed. Reg. 35839.


	�OSEP Policy Letter to Anonymous, 21 IDELR 1126 (12/20/93).


	�20 U.S.C. § 1407.





6
5

